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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. If all the evidence, when viewed in a light most favorable 
to the Government, is sufficient to sustain a verdict of guilt 
under the indictment, did the trial court err in failing to grant 
a motion for acquittal? 

2. Were the trial court’s instructions and comments to the 
jury prejudicial? 

3. Was the forced entry by the police officers illegal, and if 
so, does such improper police conduct conclusively exclude 
testimony of the coroner as to an autopsy performed on a body 
which was seized in the course of the supposedly illegal police 
activity? 

(It) 
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COUNTERSTATEMENT OF THE CASE 


On June 6, 1961, appellant was indicted on two counts for 
violation of 22 D.C.C. 201 (Abortion causing death; At- 
tempted abortion). On September 14, 1961, appellant was 
found not guilty as to abortion causing death, guilty as to at- 
tempted abortion. By judgment and comment filed Octo- 
ber 20, 1961, appellant was sentenced to two to six years im- 
prisonment. This appeal follows the granting of a petition 
for leave to appeal in forma pauperis from a judgment of the 
District Court convicting appellant of an attempted abortion 
upon the person of one Jean Dickerson. 


Pretrial Proceedings 


On or about April 4. 1960, Miss Jean Dickerson. deceased, ac- 
companied by her sister Miss Joan Dickerson, visited the home 
of Lewis L. Wayne. appellant, at 2705 13th Street N.E., apart- 
ment 618, Washington, D.C. As of that date Jean Dickerson 


(1) 
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was five and one half to six months pregnant (Tr. 99). Upon 
arriving at the apartment of appellant the girls were admitted 
by one Portia Watson [co-defendant who as of July 1961, was 
mentally incompetent to stand trial (Tr. 24)]. Appellant was 
also present in the apartment (Tr. 25). A conversation ensued 
between the deceased and Portia; and upon its conclusion both 
Joan and Jean left appellant’s apartment and returned to their 
own home (Tr. 26, 27). On the following day, April 5, 1960. 
the deceased, again accompanied by her sister, left her home 
and proceeded to the downtown shopping area (Tr. 28), where 
she cashed a check for approximately $400.00 (Tr. 92). Both 
girls returned home about 1:00 P.M., where they remained 
until approximately 4:30 P.M. that afternoon. At which time 
they proceeded to return to the apartment of appellant (Tr. 
28, 29). They were again let in by Portia Watson, and were 
subsequently greeted by Wayne himself (Tr. 30). 

After a brief passage of time Wayne instructed Portia to “set 
him up”; she then proceeded into the bedroom to make the 
necessary preparations for the ensuing attempt to abort the five 
month old baby being carried by Jean Dickerson (Tr. 32). 
During the interlude that followed appellant spoke with 
Jean; telling her that he was giving her a hard time “be- 
cause of this whiskey and he didn’t like the type of work he was 
doing” (Tr. 31).1| When Portia returned to the living room 
and informed appellant that everything was okay he (appel- 
lant) went into the bathroom (Tr. 34), where he ran the water, 
then reentered the living room and told Jean to go into 
the bedroom. He subsequently followed her into the bedroom. 
Appellant emerged a few minutes later and again went into 
the bathroom. He stayed in the bathroom for only a short. pe- 
riod of time, returning to the living room with a tube, similar in 
shape to a tube of toothpaste, in his hand (Tr. 36, 37). With 
the tube in his possession he re-entered the bedroom where 
Jean had remained (Tr. 38). Approximately fifteen min- 
utes had elapsed before appellant reappeared in the living room. 


‘The exact nature of the work to which appellant was referring ix not 
disclosed in the record. However, it is noted that appellant had recently 
had his license to practice medicine revoked by order of the District Court 
(Tr. 39). 
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At which time he said “she (Jean) was having a good reaction” 
(Tr. 41). 

In a matter of minutes a groaning sound was heard coming 
from the bedroom, which was now occupied only by Jean, 
whereupon appellant went in to the bedroom to see what 
was happening (Tr. 42). In approximately five minutes time 
appellant returned to the living room where Portia and Joan 
Dickerson were sitting and exclaimed: “Oh my God, I believe 
she is dead” (Tr. 43). 

in the period of time that followed something was said about 
attempting to reach several doctors, but none seemed to have 
been available (Tr. 44). Joan. the sister of the deceased. at- 
tempted to leave the apartment, but was prevented from doing 
so by Portia and appellant (Tr. 46). Joan did finally manage 
to leave the apartment (Tr. 48). She proceeded to the nearby 
home of an aunt. The police were thereupon notified of what 
had happened (Tr. 48). Appellant was subsequently arrested 
and indicted. On September 14, 1961, a jury found him guilty 
of attempted abortion. 


Testimony at Trial 


The testimony of only two of the witnesses at trial has any 
bearing on the issues before this Court: Joan Dickerson, sister 
of the deceased, and Dr. Richard L. Whelton, Deputy Coroner 
for the District of Columbia. 

Miss Dickerson’s testimony is substantially contained in the 
government’s counterstatement of the case, to wit, she testi- 
fied as to the activities of herself and sister from the morning 
of April 4, 1960, until the summoning of the police in the 
evening of April 5, 1960. Her testimony is the only account 
of the events which took place in appellant’s apartment on the 
aforementioned dates (Tr. 22-95). 


?The sequential gap in this narrative of events which occurs between 
the reporting of the incident to the police and the subsequent arrest of the 
appeHant is due to the granting of a motion to suppress evidence because 
of an unlawful search and seizure. The motion to suppress was granted 
in the course of a pre-trial hearing held May 5 and &, 1961, in conjunction 
with the appellant’s first trial for second degree murder and attempted 
abortion. For purposes of the second trial, from which this appeal was 
taken, the granting of the motion to suppress was held to be dispositive as 
to the admissibility of the evidence encompassed thereunder (Tr. 4-6). 
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Dr. Whelton’s testimony related solely to the cause of death 
of Jean Dickerson. He testified as to the autopsy which he 
performed on her body and the finding of said autopsy (Tr. 
94). Specifically, Dr. Whelton stated that upon opening the 
body of Jean Dickerson he found: (a) a five and one-half to 
six month old fetus (Tr. 99), (b) an abnormal condition as to 
the walls of the cervix or womb (Tr. 100), and (c) the presence 
of a foreign substance on the walls of the uterus (Tr. 104) and | 
in the lungs (Tr. 106). In the opinion of Dr. Dickerson the 
cause of death was due to a foreign substance getting into the 
blood stream and effecting circulation of the blood (Tr. 118, 
119, 120). 

At no point in his testimony did the doctor testify as to the 
circumstances under which the body was brought to the morgue, 
nor did his testimony in any way attempt to connect the ap- 
pellant with the death of the deceased or with the crime for 
which he was charged. 

The appellant did not take the stand in his own behalf, nor 
did he call any witness to testify or offer any evidence in his 
defense. 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 201 provides: 


Whoever, by means of any instrument, medicine, drug 
or other means whatever, procures or produces or at- 
tempts to procure or produce an abortion or miscarriage 
on any woman, unless the same where done as neces- 
sary for the preservation of the mother’s life or health 
and under the direction of a competent licensed prac- 
titioner of medicine, shall be imprisoned in the peniten- 
tiary not less than one or not more than ten years; or if 
the death of the mother results therefrom, the person 
procuring or producing, or attempting to procure or pro- 
duce the abortion or miscarriage shall be guilty of second 
degree murder. 


Title 1, District of Columbia Code, Section 226 provides: 


The Commissioners of the District of Columbia are 
hereby authorized and empowered to make and enforce 
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all such reasonable and usual police regulations in addi- 
tion to those already made under sections 1-224, 1-225, 
as they may deem necessary for the protection of lives, 
limbs, health, comfort and quiet of all persons and the 
protection of all property within the District of 
Columbia. 


Title 11, District of Columbia Code, Section 1203 provides: 


Except as provided in section 11-1204, it shall be the 
duty of the coroner to hold an inquest over any person 
found dead in the District when the manner and cause 
of death shali not already be known as accidental or in 
the course of nature. He shall make a monthly report 
to the commissioners of the District of all inquests held 
by him during the month last past before said report, 
with a description as far as may be of the age, sex, color, 
and nationality of persons and the cause of their death, 
with such particulars as may be necessary to their identi- 
fication; and as soon as possible after holding such in- 
quest he shall deliver to the property clerk of the police 
department all moneys and other property and effects 


found upon the person of anyone on whom he shall hold 
an inquest. 


Chapter II, Rules and Regulations of Metropolitan Police 
Department, Section 55 provides: 


Any member of the force who finds a dead body or 
learns of a case where death has ensued without a physi- 
cian having been in attendance, shall immediately noti- 
fy the Central Communications Room and the station 
clerk on duty in the precinct where the body is found 
and receive instructions relative to further proceedings. 
The officer on the scene shall note all particulars, not 
disturb or permit the disturbance within the premises or 
near the point where the body is found until such time 
as the Homicide Squad or the coroner has arrived and 
taken charge. He shall not handle or permit the han- 
dling of weapons, glassware, furniture, or other smooth 
surfaced objects. He shall maintain the possible crime 

661799622 
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scene fae a same conditions as discovered by 


him. He shall carefully preserve all fingerprints, hand- 
prints, footprints, and tireprints. He shall take the 
names of persons who may have knowledge of the occur- 
rence, and if necessary detain any individual whose 
statement might be needed in establishing any fact in 
connection with the cause and shall arrest any person 
against whom there exists a reasonable suspicion of guilt 
supported by facts, circumstances, or credible informa- 
tion and shall make a complete report at the station of 
all facts and details connected with the case. 


Chapter XXIV, Rules and Regulations of Metropolitan Po- 
lice Department, Section 12 provides: 


The supervising corporal shall have immediate super- 
vision of the central communications room and the 
personnel assigned thereto. 

It shall be his duty to determine. from the facts re- 
ceived. whether complaints shall be handled by reference 
to the precincts, bureaus, or divisions. through the land 
line dispatcher or by the use of the police radio. In all 
cases where the nced for such service is imminent and 
in all cases wherein there arises a doubt as to the char- 
acter of the service to be rendered, such doubt will be 
resolved in a presumption that an emergency situation 
exists. Where a call indicates that homicide, robbery. 
housebreaking, riot. serious assault or any felony or 
serious misdemeanor has been, is being. or is about to be 
committed, that call shall be classed as an emergency 
and appropriate action taken. 

Immediately upon receipt of information that death 
has occurred without a physician in attendance, the 
supervising corporal on duty in the central communica- 
tions room shall, immediately notify the desk lieuten- 
ant on duty in the detective bureau, the homicide squad 
and the coroner. 
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SUMMARY OF ARGUMENT 
I 


In ruling upon a motion for acquittal the trial court must con- 
sider all the evidence in a light most favorable to the govern- 
ment. In case at bar the government offered evidence as to 
every element of the crimes charged in the indictment. 
Though somewhat circumstantial in character, it was uncon- 
tradicted and clearly sufficient to sustain a verdict of guilty. 
Therefore, the trial court properly submitted the case to the 
jury for their ultimate determination. 


II 


Appellant contends that the trial judge, in his restate- 
ment of the evidence, prejudicially slanted his reading of the 
facts so as to favor the prosecution. There is no indication in 
the record that this was so; further it should be noted that 
appellant advanced no theory of defense nor introduced any 
testimony in his behalf. Assuming that the trial judge's re- 
statement of the evidence was somewhat slanted, the record 
clearly shows that the court’s charged to the jury was suffi- 
ciently clear so as to render any such error harmless. The 
judge charged the jury to disregard any statement he might 
make as to the facts presented which was not in conformity 
with their view of the evidence. He further instructed them 
that they were the ultimate finders of fact and that their view 
of the evidence was determinative. Such an instruction has 
been held sufficient to over-come any possible prejudice which 
might arise from a misstatement by the trial court in its restate- 
ment of the evidence in the case. 

The trial judge gave all instructions which were requested by 
counsel. Therefore, the fact that the trial judge might have 
been reluctant to do so is of no consequence in determining 
whether appellant’s rights were prejudicially infringed upon. 


III 


The forced entry into appellant’s apartment by the police 
on April 5, 1960, was not illegal, though it was carried out with- 
out a warrant and without a proper statement as to the purpose 
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for which the entry was sought. The facts of the case clearly 
indicate that the emergency of the situation made it necessary 
for the police to enter appellant’s apartment without taking the 
necessary time to procure a search warrant. The forced entry 
by the police officers was not illegal, though they failed to state 
their purpose for seeking admission, because such a statement 
of purpose would have been a useless gesture. The police of- 
ficers had every reason to believe that the apartment which they 
were about to enter was empty but for the unconscious or dead 
victim Jean Dickerson. They had knocked on the door for 
an extended period of time and received no reply. Therefore, 
stating their purpose, to what appeared to be an empty apart- 
ment, served no useful purpose. Furthermore, the records 
show that if the appellant was in the apartment, which proved 
to be the case. it was obvious from the circumstances surround- 
ing the police’s presence at the door that the reason the police 
sought to enter the apartment was obviously known to the ap- 
pellant. This contention is supported by the fact that the 
appellant had gone to the trouble of calling his lawyer, who was 
present in the apartment when the police entered. 

Even if the entry by the police officers was illegal. their illegal 
conduct does not exclude the coroner from testifying as to an 
autopsy performed of the body found in the apartment. The 
presence of the body in the apartment was known to the police 
before they entered. Since this knowledge had come to the - 
police by an independent source, to wit. a source outside the 
purview of their illegal conduct, the finding of the body can not 
be said to be the fruits of the improper police action. The 
coroner’s testimony was not related to the supposed illegal 
entry, nor did it consist of any more than a report of his findings 
resulting from the performance of a duty imposed upon the 
coroner by law, and as such is clearly admissible into evidence. 


AEGUMENT 


I. The court properly denied the appellant’s motion for 
acquittal 


Appellant contends that the evidence presented by the 
government is not sufficient to sustain a verdict of guilty under 
the charges of the indictment and therefore the trial court erred 
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in not granting his motion for acquittal. When ruling upon a 
motion for acquittal the trial court must consider all the evi- 
dence in a light most favorable to the government and give the 
government the benefit of all legitimate inferences which may 
properly be drawn therefrom. Thomas v. United States, 93 
US. App. D.C. 392, 211 F. 2d 45 (1954), cert. denied, 347 US. 
969; Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 
229 (1947), cert. denied, 331 U.S. 837, rehearing denied, 331 
U.S. 869. Therefore, the trial court properly denied appel- 
lant’s motion for acquittal, for clearly the evidence presented 
by the government, though circumstantial in character, was 
sufficient to satisfy its burden of proof. 

The appellant was indicted for the crimes of abortion result- 
ing in death and attempted abortion. The government, 
through its witness Joan Dickerson, presented uncontradicted 
testimony that the deceased abortee Jean Dickerson was pres- 
ent in the home of the appellant on the night which the alleged 
crime took place (Tr. 28). Miss Dickerson further testified 
that the deceased had gone to the apartment with approxi- 
mately $400.00 in her possession (Tr. 92). The testimony 
showed that appellant Wayne told his co-defendant [Portia 
Watson] to “set him up” (Tr. 32), and that she [Portia] went 
into the bedroom to follow his instructions (Tr. 32). It was 
further shown that after some time Wayne was informed by his 
co-defendant that everything was ready (Tr. 34) and he there- 
upon told the deceased to go into the bedroom, and that he fol- 
lowed her in (Tr. 36). Miss Dickerson’s testimony establishes 
that when appellant went into the bedroom where the deceased 
was with some type of tube in his hand (Tr. 38) and that when 
he emerged from the bedroom appellant commented that “she 
Jean was having a good reaction” (Tr. 41). It was further 
shown that within a brief time after the appellant had come out 
of the bedroom and made the aforementioned remark a series 
of moans were heard from the deceased (Tr. 42). Upon inves- 
tigating the groans coming from the bedroom, appellant was 
heard to explain “Oh my God, I believe she is dead.” (Tr. 43.) 

The Deputy Coroner for the District of Columbia, Dr. 
Richard L. Whelton, testified that upon examination of the 
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body of the deceased Jean Dickerson in the D.C. Morgue on 
April 5, 1960, he found: (a) a fetus which had been developing 
for five and one-half to six months (Tr. 99); (b) that the body 
contained an abnormal gaseous substance in the uterus (Tr. 
99), that a small amount of blood had trickled from the mouth 
of the womb or cervix (Tr. 100) which is certainly abnormal 
during pregnancy (Tr. 112); (c) that the walls of the cervix, 
which are normally in contact, were parted (Tr. 100) ; (d) and 
that a foreign substance was found between the placenta tissues 
and the uterus wall (Tr. 104). The foreign substance had 
caused the separation of the placenta from the wall of the 
uterus (Tr. 115). He also stated that this foreign substance 
which was found near the wall of the uterus was also found in 
the lung tissue of the deceased (Tr. 106). He went on to say 
that “from the microscopic appearance of these tissues, this 
(foreign) substance had been recently developed in the vessels 
of the tissues involved” (Tr. 106), and “* * * it is (his) 
opinion that the (foreign) substance entered (the vessels) 
within a few moments before death occurred” (Tr. 122). The 
Coroner further testified that the presence of this foreign sub- 
stance in the blood stream, entering the small blood vessels, 
blocked off the circulation of the blood and caused the death of 
Jean Dickerson (Tr. 106, 119 and 121). When asked on cross- 
examination as to whether his findings immediately excluded 
other medical possibilities, Dr. Whelton replied that his exami- 
nation did not indicate any other cause of death (Tr. 107). 

The evidence introduced by the government was clearly suf- 
ficient to sustain a finding that appellant was guilty beyond a 
reasonable doubt. The testimony of Dr. Whelton established 
the necessary elements of the crime, i.e.. the pregnant condition 
of the victim Jean Dickerson, the introduction of a foreign sub- 
stance into the body of the victim and the subsequent death of 
victim resulting from the presence of the foreign substance in 
her body. The testimony of government's witness Joan Dick- 
erson placed the deceased in the home of the appellant at the 
time the crime is said to have taken place. She also testified as 
to certain statements made by the appellant which unquestion- 
ably establish his intention to commit the crime; and further- 
more Miss Dickerson describes various acts of appellant which 
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are clearly indigenous of the very criminal act of which he was 
convicted. Appellant introduced no evidence to contradict or 
discredit the testimony given by the government’s witness. In 
fact appellant offered no evidence in his own behalf. Con- 
sidering the evidence presented it is obviously apparent that 
the government succeeded in putting into issue sufficient ques- 
tions of fact which could be resolved only by the deliberations 
of the jurv. See Hart v. United States, 70 U.S. App. D.C. 269, 
105 F. 2d 792 (1939). Therefore, it was incumbent upon the 
trial court to deny any motion for acquittal. Bates v. United 
States, 95 U.S. App. D.C. 57, 219 F. 2d 30 (1954), cert. denied, 
349 U.S. 96; Cooper v. United States, 94 U.S. App. D.C. 343. 
218 F. 2d 39 (1954); Curley v. United States, 81 U.S. App. D.C. 
389, 160 F. 2d 229 (1947). cert. denied, 331 US. 837, rehearing 
denied, 331 U.S. 869, 


II. The trial court committed no error in its instruction and 
comments to the jury 


Appellant makes the claim that the restatement of the evi- 
dence by the trial judge was “prejudicially slanted to favor the 
prosecution.” However, he subsequently admits that such 
error which might arise from the trial court’s improper restate- 
ment of the evidence may be cured by its instruction to the 
jury that they are the ultimate finders of fact (Br. 13). [The 
trial court did so instruct (Tr. 173).] In light of this admis- 
sion by appellant it is difficult for the government to compre- 
hend appellant’s desire to press this issue before this Court. 
For, notwithstanding appellant's acquiescence, the supposedly 
slanted statements by the trial judge would not present suffi- 
cient grounds for reversal. 

The record clearly indicates that not only did the trial judge 
make it explicitly clear to the jurors that they were the ulti- 
mate finders of fact, but on two Separate occasions he charged 
them to disregard any statement he might make which ap- 
peared to be inconsistent with their view of the evidence (Tr. 
173, 174, 185). Since jurors are conclusively presumed to fol- 
low the instructions given them by the trial court, Delli Paoli v. 
United States, 352 U.S. 232 at 242 (1957); Hall v. United 
States, 84 U.S. App. D.C, 209, 171 F. 2d 347 (1948), the in- 
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struction charging the jury that they are the ultimate finders of 
fact and were to rely on their own recollection of evidence ren- 
ders any misstatement or slanted statement of the trial court 
harmless and clearly ignored by the jury per their instructions. 
See Fook v. United States, 82 U.S. App. D.C. 391, 164 F. 2d 716 
(1947), cert. denied, 333 US. 838; Vinci v. United States, 81 
US. App. D.C. 386, 185 F. 2d 777 (1947) ; United States v. Mc- 
Neil, 255 F. 2d 387 (2d Cir. 1958), cert. denied, 358 US. 836; 
United States v. Michelson, 165 F. 2d 732 (2d Cir. 1948), aff'd 
335 U.S. 469. Therefore, if the trial court did in fact misstate 
the evidence or restated the evidence in a manner which favored 
the government (parenthetically it should be noted that only 
the government presented any evidence at trial; the appellant 
offered no evidence nor called any witness in his behalf), such 
misstatements constitute no more than harmless error, and 
were not prejudicial to the rights of the appellant. 

In its charge to the jury the trial court expressly instructed 
that no inference of guilt could be drawn from the appellant’s 
failure to take the stand, and his failure to testify in no way 
affected the presumption of innocence which was operative in 
his behalf (Tr. 174, 177). Since the trial judge did in fact give 
the requested instruction relating to appellant’s failure to take 
the stand, his personal comments which were made out of their 
presence, and his reluctance to so instruct the jury, are of 
no consequence. The giving of the proper instruction by the 
trial court makes academic any inquiry into the attitude of 
the judge toward such an instruction. Such inquiry can only 
serve to create the illusion of judicial error, when in fact no 
error exists. 


III. Testimony of the coroner was properly admitted into 
evidence* 


Appellant urges this Court to find that the testimony of the 
coroner was improperly admitted into evidence. He contends 
that the body of Jean Dickerson, upon which the coroner had 
performed an autopsy, was obtained as a result of an illegal 
search and seizure, and therefore any testimony pertaining to 


*Sup. Tr. #1 makes references to transcript of pre-trial hearing of May 5, 
1961. Sup. Tr. #2 makes reference to transcript of pre-trial hearing of 
May 8, 1961. 
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the findings made in the course of said autopsy should have 
been suppressed. Counsel for the government takes issue with 
appellant’s contention, believing it to be completely without 
merit. The government contends that the search and seizure 
to which the appellant refers was not illegal * and therefore the 
testimony of the coroner could not have been suppressed, Fur- 
thermore, even if such a search and seizure was illegal its il- 
legality cannot be extended to exclude the testimony of the 
coroner. 

On April 5, 1960, the Metropolitan Police received a call in- 
forming them that a woman lay dying in an apartment in 
Northeast Washington (Sup. Tr. #1:30, 32). A squad car was 
dispatched to 2705 13th Street NE., Apartment 614, the address 
given. The police officers proceeded to the apartment and 
knocked on the door. The party who opened the door informed 
the police officers that there was no one else inside. They 
subsequently learned that they had gone to the wrong 
apartment and thus they proceeded from apartment 614 
to apartment 618, located at the same address (Sup. Tr. 41:32, 
33). They knocked on the door of apartment 618 and an- 
nounced that they were police officers. The police knocked 
several times, but there was no reply from inside the apartment 
(Sup. Tr. #1:33, 35). The officers proceeded to contact the 
manager of the apartment in order to enable them to enter. 
The manager's keys were unable to open the apartment door 
for it seemed to have a double lock (Sup. Tr. 1:34). Miss 
Joan Dickerson, sister of deceased and the person who had 
notified the police. arrived on the scene and informed the police 
officers of the details as to what had transpired in the apartment 
earlier that evening (Sup. Tr. 1:36). The police officers again 
pounded on the door and clearly announced their presence. 
Again there was no reply from the apartment (Sup. Tr. #1:37). 
The police officers then proceeded to break down the door and 
enter the apartment (Sup. Tr. 41:38). Inside the apartment 


“It was the view of the trial judge who presided over appellant's second 
trinl, from which this appeal was taken, that the granting of 2 motion to 
suppress evidence which was granted in the course of appellant’s first trial 
applied to the proceedings in the second case (Tr. 5). By so holding the trial 
judge incorporated this ruling from the prior case into the second proceeding, 
thus making it a proper subject for review by this Court, though it was 
originally a part of an earlier proceeding which is not now before this Court. 
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they encountered appellant, Portia Watson and Henry Lincoln 
Johnson, Jr., attorney‘ (Sup. Tr. 1:38). They also discov- 
ered the body of Jean Dickerson (Sup. Tr. 1:38) which was 
subsequently removed to the D.C. Morgue by order of the 
Coroner for the District of Columbia. On May 8, 1961, in a 
pre-trial hearing in connection with the first trial of appellant, 
the judge granted a motion to suppress evidence obtained by 
the police as a result of their entering the appellant’s apartment 
on April 5, 1960. The judge ruled that the failure of the police 
to announce their purpose for seeking entry rendered their entry 
and subsequent search and seizure illegal (Sup. Tr. #1 :57-59, 
+2:3-4). The government contends that as applied to the 
facts of the case at bar this ruling was erroneous. 

The police officers who proceeded to appellant's apartment 
had been informed that an abortion had been attempted in an 
apartment in 2705 13th Street NE., and that a woman lay dead 
or unconscious in that apartment (Sup. Tr.  1:32-36). Such 
information, from a person who was said to have been in the 
apartment when the abortion was to have occurred, was suf- 
ficient “probable cause” and indicated an “emergency situ- 
ation” which justified entrance onto the premises by the police 
without their first procuring of a search warrant. Jones V. 
United States, 362 U.S. 257 (1960); Smith v. United States, 
103 U.S. App. D.C. 394, 254 F. 2d 751 (1958) ; District of Co- 
lumbiav. Little, 85 U.S. App. D.C. 242, 178 F. 2d 13 (1949), aff'd 
339 U.S. 1 (1950) ; Accarino v. United States, 85 U.S. App. DC. 
304, 179 F. 2d 456 (1949). 

The government readily concedes that the law pertaining 
to forced entry by police officers «# * * seems to require notice 
in the form of an express announcement by the officers of their 


« Appellant’s present counsel, though not appellant’s counsel at trial (Curtis 
P. Mitchell was trial attorney), was present in the apartment of appellant 
when the police were knocking at the door seeking entry (Sup. Tr. #1:38). 
He supposedly had instructed Portia Watson, also present in the apartment, 
that if the police came she was to let them in (Sup. Tr. #1:9). Yet neither 
Miss Watson nor Mr. Johnson attempted to find out who it was that was 
knocking at the door. Nor did Mr. Johnson, knowing that there was a dead 
woman in the apartment (Sup. Tr. #1:19, 33) and that the circumstances 
surrounding her death were somewhat questionable, seek to notify the police 
(Sup. Tr. #1:11). See Canon No. 15 43, 16, and 19 of Canon of Ethics of 
the American Bar Association; see also 18 U.S.C. § 4. 
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purpose for demanding admission.” Miller v. United States, 
357 U.S. 301 at 309 (1958). However, the government con- 
tends that the recognized caveat to this general rule of law, to 
wit, if it is apparent to the police that the announcement of 
purpose would be a “uselessJesture” it need not be made, Mil- 
ler v. United States, supra; Jones v. United States, — U.S. App. 
D.C. —. No. 16,692, decided May 3, 1962, is clearly applicable 
to the case at bar. When police arrived at appellant’s apart- 
ment, after some delay at apartment 614, they knocked loudly 
upon the door. No reply was heard from within the apart- 
ment. They attempted to get in with a key but the door was 
double locked. They knocked again. At no time did they 
receive any response from within the apartment or were they 
given any indication that there was anyone in the apartment. 
Surely the police could reasonably assume from that fact that 
they got no reply to their knocking that the apartment was 
empty, but for the dead or unconscious Jean Dickerson. The 
record does not show that they had any reason to believe other- 
wise. In light of such a reasonable belief it can be said that 
any announcement of purpose of entry would be a “useless 
gesture” within the meaning of the Miller case, supra. For 
what can be gained from announcing purpose of entry to an 
empty apartment? 

It can be argued that the short lapse of time which occurred 
between the flight of Joan Dickerson and the arrival of the 
police officers was reasonable notice to the police that the ap- 
pellent and his co-defendant were still in the apartment. This 
contention is without merit, but assuming it to be the case the 
government still contends that any announcement by the police 
officers would have been a “useless gesture.” If the appellant 
and his co-defendant were in the apartment there could be no 
doubt in their minds as to why the police were seeking entry. 
An abortion had just been attempted in their apartment; the 
body of the dead abortee was still in the apartment; a witness 
to the attempted abortion had managed to flee the scene, to 
spite all their efforts to detain her (Sup. Tr. # 1:12); she was 
now outside the door with the police officers (Sup. Tr. # 1:23). 
There could be no doubt in their minds that police had come 
seeking the dead body and to arrest them for the crime. They 
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were so sure that the police would come that they called their 
lawyer so that he would be there when the police arrived (Sup. 
Tr. + 1:23). What better evidence could there be of their 
knowledge as to why the police had come, than their failure, 
possibly under advice of counsel, to even inquire as to who was 
at the door? In light of all this overwhelming evidence it 
becomes abundantly clear that the announcement by the police 
as to why they sought entry would have been nothing more than 
a “useless gesture.” For the purpose for which they sought 
entry was clearly known to those in the apartment. 

The argument can be made that it was a simple matter for 
the police to have made an announcement of purpose, and 
therefore they should be required to have done so. But this 
is not the law as set down by the Supreme Court in Muller v. 
United States, supra, and this Court in Jones v. United States, 
supra, The announcement of purpose in every case may be 
the best way to insure proper entry, but given the proper fact- 
ual circumstances it is not the only way in which legal entry 
may be accomplished. Under the facts of this case it is clear 
that an announcement of purpose was not mandatory, and the 
District Court erred in holding to the contrary. 

Assuming the illegality of the entry by the police and a 
subsequent illegal search and seizure, the government con- 
tends that such a finding does not in and of itself conclusively 
exclude the testimony of the coroner, who testified only as 
to an autopsy which he performed on a body. 

When the police entered the apartment on April 5, 1960, they 
knew that they would find the body of Jean Dickerson inside. 
The police had been informed by Joan Dickerson, who had 
recently fled the apartment, that the deceased’s remains were 
within (Sup. Tr. 41:36). Therefore. it cannot be argued that 
the discovery of the body of Jean Dickerson was a result of 
or the fruits of the illegal entry. The knowledge which the 
police officers had antecedent to their entry into the apartment 
deters any bona fide attempt to make the “fruit(s) of the poi- 
sonous tree” doctrine applicable to the case at bar. For it is 
«“* * * knowledge gained by the Government’s own wrong 
(which) cannot be used by it”. Silverthorne Lumber Co. Vv. 
United States, 251 US. 385, 392 (1920) and not knowledge 
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which was known to the government prior to its illegal activ- 
ities. Clearly, if the knowledge of certain factual occurrence 
is known to the police from a source which is independent of 
its assumed illegal conduct, evidence pertinent to those events 
may be introduced without suffering under the taint of im- 
proper police action. Nardone v. United States, 308 U.S. 338, 
341 (1939) ; Silverthorne v. United States, supra. 

The existence of the body within appellant's apartment 
was known to the police officer prior to their supposed illegal 
entry. It was clear from Joan Dickerson’s narrative of what 
had transpired in the appellant's apartment that her sister’s 
death was unattended by a physician. At that point, in addi- 
tion to their other duties, it was the duty of the police officers 
to inform the coroner of the existence of a body whose death 
was unattended. Rules and Regulations of the Metropolitan 
Police, Chapter II, Section 55, p. 33, Chapter XXIV, Section 12, 
p. 104a (eff. Nov. 1948) ; See 1 D.C.C. $ 226 (1961). I thereby 
became the coroner's statutory duty to examine into and make 
a determination as to the cause of death of Jean Dickerson. 
11 D.C.C. § 1203. It was in the exercise of this duty that the 
coroner performed the autopsy upon the body of the deceased 
and it was as to the performance of this duty to which his 
testimony at trial was directed. The coroner did not testify 
as to where the deceased met her demise, nor did he attempt 
to re-create for the jury the circumstances surrounding Jean 
Dickerson’s death. Furthermore, he at no time attempted to 
connect the appellant with the perpetration of a criminal act 
or with the death of the deceased. The coroner confined his 
testimony purely to the findings of his autopsy as to the cause 
of death. In brief, the coroner testified only to those duties and 
the findings thereof which he is required by law to perform. 

The record clearly shows that prior to their entry into ap- 
pellant’s apartment the police officers were aware of the fact 
that the body of Jean Dickerson was within. Consequently, 
absent any further criminal act by the appellant, his co-defend- 
ant Portia Watson or his attorney Henry L. Johnson, the re- 
mains of Jean Dickerson would have eventually found their 
way into the hands of the coroner, though it can be said that 
police action did speed up the process. Upon receipt of the 
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body the coroner is required by law to, as he did in this case, 
determine the cause of death. Thus it is clear that no infor- 
mation heretofore unknown or unavailable was gotten by the 
government as a result of its own illegal activity. Therefore, 
neither the existence of the body of Jean Dickerson, nor the 
subsequent determination as to the cause of her death can be 
said to be the “fruits” of the supposed illegal conduct on the 
part of the police officers, and the trial court properly admitted 
the coroner’s testimony. See Nardone v. United States, supra; 
Silverthorne v. United States, supra. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
ARTHUR J. McLAUGHLIN, 
Barry J. FREDERICKS, 
Assistant United States Attorneys. 


=) 
=< 
ee 
a 

a 
= 
as) 
=) 
a 
¥ 
=) 
M 


APPENDIX 


INDEX 


Excerpts from Transcript of Pre-Trial Hearings, May 5, Tr. Page 
1961_- 
‘Witness : 
Henry Lincoln Johnson. 
William Robert Dixon_--- 
David S. Yovich 


Statements by the Court-. 
Excerpts from Transcript of Pre-Trial Hearings, May 8, 


Page 
3a-12a 


B3a- Sa 
Sa-10a 
10a-1la 
lla-1l2a 


12a 
12a 


Unrrep States or AMERICA v. Lewis L. WAYNE 
Criminal No. 594-60 
Proceedings Before Judge David A. Pine, May 5, 1961 


(Tr. 6] Henry Lincoun Jonson having been called as a 
witness by the defense, having been duly sworn, took the stand, 
was examined, and testified as follows: 
Direct examination by Mr. MitcHe xu: 

Q. Will you kindly state your full name to the Court, sir? 

A. Henry Lincoln Johnson, Jr. 

Q. And Mr. Johnson, are you a member of the bar of this 
Court? 

A. Yes, sir. 


+ * * * * 


Q. Now, Mr. Johnson, did you have occasion to be in the 
premises of an apartment known as 2705 Thirteenth Street, 
Northeast on the night of April the 5th, 1960? 

A. I can’t identify the date as such, but I was at the apart- 
ment in Rhode Island Plaza that I think is pertinent to this 
inquiry. 

(Tr. 7] Q. And do you at this time recall the apartment num- 
ber as 618? 

A. The number what, sir? 

Q. 618? 

A. Yes, sir, that is the correct number. 


* * * * * 


[Tr. 9] Q. Were you able to distinguish those voices as to 
whether they were male or female voices? 

A. Female voices. You could hear female footsteps and 
female voices. I didn’t hear—there may have been other foot- 
steps but they were indistinguishable as to—they were click, 
click, as womens heels make. And shortly after that there was 
a key tried in the door, and then there was a knocking on the 
door, and Miss Watson asked me, should she—did she have to 

(3a) 
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let anyone in? I told her if the police come to let them in, if 
they announced who they were, and what they wanted. But 
that she did not have to let anyone else in, and I would advise 
her until I could find out what had happened or get someone 
else there, not to let anyone else in. 


* * * * * 


(Tr. 11] Q. And after you entered the apartment did she 
inform you that there was dead woman in the next room? 

A. She told me there was a dead woman—no, she did not 
use the words, there is a dead woman. She said come here, I 
want to show you something and opened the door, and I saw 
the bottom half of a woman’s body. The feet were turned up 
and I asked if she were dead, and she said, yes. 

Q. So when you saw & body and talked with this woman, you 
knew there was a dead woman in that room? Is that right? 

A. Yes, sir, that is right. 


* * * * * 


[Tr. 12] Q. Well now you say that Miss Watson had told 
you that the girl had run out of the apartment? Is that right? 

A. Yes, sir. ; 

Q. Did she tell you that she tried to hold the girl in the 
apartment? 

A. No, but she told me that she had her hands on the girl's 
coat, or near the girl, and the girl jumped out of the coat and 
ran out. 

Q. Did she tell you why she was preventing the girl from 
running out of the apart ment? 

Mr. Mircue t. I object to the question, Your Honor. He 
has never said that the girl said she prevented it. 

Q. She told you the girl did run out of the apartment, didn’t 
she, Mr. Johnson? 

A. Yes, sir. 

Q. Did she tell you whether or not she tried to stop the girl 
from running out of the apartment? 

A. Well, she told me what she did. She didn’t use the term, 
I was trying to stop her. I gathered from what she said that 
the girl left against her will, against Portia Watson’s will. 

” ° > 2 . 
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{Tr. 13] Q. Now did Portia Watson tell you in this conversa- 
tion that Doctor Wayne had told this girl that ran out of the 
apartment that her sister was dead? 

A. Yes.sir. I think he did. 


iTr. 23] Recross-examination by Mr. McLavuGHuin: 

Q. Now in view of what you just said, Mr. Johnson, when 
you heard this knocking at the door, didn’t you expect the 
police? 

A. No, I didn’t have the slightest idea. It was only after- 
wards when I recapitulated what had happend that I had any 
idea that the police had any connection with it. 

As a matter of fact what really we were afraid of, was that 
there was some man coming back there and we heard a woman’s 
voice which we equated with her sister's voice. However, it 
was indistinguishable, it was dull coming through the corridor. 
and you couldn't distinguish whose voice it was. But was no 
man’s voice out there lifted anyway. 


* * * * * 


{Tr. 23] The Court. Was this in the morning or in the 
evening? 

The Witness. In the evening between 6:00 and 7:00 o'clock 
in the evening. I had just come from my office and I had just 
arrived at home. 

The Court. And you gota telephone call? 


[Tr. 24] The Witness. Yes. sir. 
The Court. And you went immediately to this apartment? 
The Witness. Yes, I demurred about going and they said 
it was an emergency and I kept on going without eating my 
dinner until afterwards. 


[Tr. 29] Writram Rospert Dixon having been called as a 
witness by the Government, and having been duly sworn, took 
the stand, was examined, and testified as follows: 
Direct examination by Mr. McLavucH iin: 
Q. Officer Dixon, your full name is what? 
A. William Robert Dixon. 


* * 
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[Tr. 30] Q. And on April 5, 1960, as a member of the Met- 
ropolitan Police Department, did you have oceasion to go to 
the Plaza Apartment at Thirteenth and Rhode Island Avenue. 
Northeast? 

A. I did. 

Q. And how did you come to go to that apartment? 

A. In response to a radio call. 

Q. Approximately what time did you receive that call? 

A. 6:50 P.M. 

Q. And what information did you receive as a result of that 
radio call? 

A. As a result of the call we arrived —— 

Q. What information did you receive on the call? 

A. On the call? 

Q. Yes? 

A. The call was for an unconscious person in apartment 
614 of the Rhode Island Avenue Plaza. 

Q. Plaza? 

A. That’s correct. 

Q. And as a result of that did you go to the Plaza? 

A. I did. 


[Tr. 31] Q. And what time would you say you arrived at 
the Plaza at Thirteenth and Rhode Island Avenue? 

A. Oh, approximately four minutes later which would make 
it about 6:54. 

Q. And when you arrived there did both you and Martone 
go in that apartment? 

A. We did. 


* * * * * 


[Tr. 32] Q. Did you make inquiry of her at that time as to 
whether or not there was a doctor on that floor? 

A. At that time we were rather confused because that was 
definitely the apartment number that had been given over the 
air, so one of the two detectives with me, contacted the station 
clerk at No. 12 Precinct to check on the number and in doing 
so, they learned a phone call had been placed to the precinct 
by a woman who said her sister was lying dead in apartment 
614, which was [Tr. 33] Doctor Wayne’s apartment, I believe 
she said. 


Q. Six what? 

A. In apartment 614. That was the way they had the num- 
ber written down, but they did in calling mention the name 
of the doctor or a doctor on the sixth floor. I am not too sure. 

Q. And after receiving that information what did you do, 
or where did you go? 

A. We inquired of this occupant if there was any doctor lo- 
cated on the sixth floor of the apartment house, and she said 
that the only ductor that she knew of was in apartment 618, 
and it was Doctor Wayne. 

Q. And after receiving that information where did you go 
or what did you do? 

A. We went to apartment 618. 

Q. When you say we whom do you mean? 

A. Detective Martone and myself went to apartment 618. 

Q. All right. when you went to that apartment what did you 
do? 

A. Well Detective Martone was just ahead of me going down 
the hall. He was the first one to arrive at the door, and he 
knocked on the door, and no one came to the door. He then 


again knocked and identified himself as a police officer. 
Q. What did he say? 
A. He says, open the door, this is the police. 
Q. Did he say that in a loud voice? 
A. Yes. 


[Tr. 34] Q. And how often did he say that at that time? 

Mr. Mitcuett. He never said he said it often. 

The Court. Did he say it more than once? 

The Witness. He did say it more than once. 

The Court. How many times? 

Q. How many times did he say it? 

A. I heard him say it twice. I don’t know whether he said 
it any more than that or not. 

Q. How many times would you say he knocked on the door at 
that time? 

A. Well, we knocked on the door continuously, for several 
minutes off and on. 

Q. And all right, was the door opened at that time? 

A. The door was not opened. 


8a 


[Tr. 34] Q. After the officer Martone saying what he did and 
this knocking for several minutes, and the door wasn’t opened, 
then what did you do? 

A. Then Detective Martone left to summons the manager 
of the apartment house. 

Q. All right and did she come up to the apartment? 

A. She did. 

Q. What did she do at that time? 

A. We explained the situation to her and she took the pass 
key that she had and attempted to open the door but was unable 
todoso. She managed to get one lock open but there were two 
locks on the door. 


[Tr. 35] Q. And then after she failed to open the door, what 
next happened? 

A. Next Miss Joan Dickerson joined us in the hall. 

Q. Now Joan Dickerson is she the lady in the apartment 
with the deceased? 

A. That’s correct. 


* * * * 


[Tr.36] Q. Allright, what did she tell you? 


A. She told us that she had accompanied her sister to Doc- 
tor Wayne's apartment. and on the way to the apartment her 
sister informed her that she was going there to have an abor- 
tion performed, and that while in the apartment Jean Dick- 
erson, her sister, had gone into the bedroom with Doctor 
Wayne, and that Doctor Wayne had returned some time later, 
and said: Oh, my God, she is dead. 

And Miss Joan Dickerson then made several attempts to 
leave the apartment and was unable to get out until I believe 
the third attempt. she said, and that—— 

The Court. Why was she unable? 

The Witness. She was stopped by Portia Watson. who was 
also in the apartment at the time. And that finally on the 
third attempt, I believe, she managed to break free and Portia 
Watson grabbed her coat, and she slipped out of her coat and 
ran down the hall and hid, and Portia Watson then searched 
for her and she managed to get out of the closet and leave. 
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Q. And you received that information while at the door of 
this apartment? Is that right? 
A. That’s right. 


(Tr. 37] Q. And after receiving that information what did 
you or Officer Martone do? 

A. Officer Martone again knocked on the door and demanded 
entrance, and still no one came to the door. 

Q. You say he demanded entrance. Who did he say he was. 
if anything? 

A. The police. 

Mr. Mircnetu. Your Honor, you sce he is suggesting these 
things. 

The Court. Just what did he say? 

The Witness. He said, open the door, this is the police. 

Q. How many times did he say it at that time? 

A. Tonly remember once at that particular time. 

Q. Did he do anything when he was saying that? 

A. Well, knocking on the door. 

Q. Well now was the knocking—did he knock would you say 
he was knocking softly or loudly? 

A. No, very loudly. 


* * * * * 


[Tr. 38] Q. And you entered the apartment. did you? 

A. Yes. 

Q. And how did you enter the apartment? 

A. Detective Martone braced his foot against the door and 
pushed and I helped brace him, and in doing so. we forced 
the door. 

Q. All right, when you entered the apartment whom did 
you see in the apartment? 

A. Well when we first walked through the door the first 
thing that we observed was—you could look through the little 
hallway into the bedroom and the first thing that we saw was 
the foot of a bed with what appeared to be the legs of a woman 
on the bed. 

Q. Allright, who else was in the apartment? 

A. Then we went into the living room and in the living room 
was Portia Watson and the defendant, Mr. Wayne, and an 
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attorney who identified himself as Henry L. Johnson. 

Q. And where was the defendant, Doctor Wayne, in that 
apartment when you entered? 

A. He was lying on the couch, I believe. 


[Tr. 46] Davin S. Yovicr having been called as a witness by 
the Government. and having been duly sworn, took the stand, 
was examined, and testified as follows: 
Direct examination by Mr. McLAvGHLIN: 
' Q. Allright. officer. your name is what? 
A. Detective David S. Yovich. 


* * * * * 


[Tr. 47] Q. Did you have occasion to go to the Plaza Apart- 
ments, at Thirteenth and Rhode Island Avenue, Northeast? 

A. Yes, sir. 

Q. Approximately what time of day or night did you arrive 
there? 

A. 6:50 P.M. 


* * * * * 


(Tr. 48] Q. All right. what happened, if anything, after ar- 
riving at apartment 618? 

A. Detective Martone went up to the door and knocked 
on the door and said police. There was no response. He 
knocked several times more and there was still no response. 
On about the fourth or fifth occasion when he knocked, he said 
police. 

At that time I walked down the hall because I was told by 
Private Myers to notify 403 as to what the circumstances were. 
At that time I had gone back down to apartment 614, and asked 
the lady there if I could use her phone, and she did give me 
permission to use her phone. 

Q. And did you come back to apartment 618? 

A. Yes, sir, after the door was opened. 


* * * * * 


(Tr. 53] Q. Now at this time that you say you heard Officer 
Martone knocking on the door, did he knock with his hand? 

A. He knocked more or less just rapped on the door with 
his fingers. 
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Q. Just the normal type of rapping? 

A. Yes, sir. 

Q. Now then was that before or after a key was inserted 
in the lock? 

A. This was before, I believe. 

Q. All right. Now then he had knocked that time. Did I 
understand you to say that he said, the police? 

A. Yes, sir. 

Q. At that time? 

A. Yes, sir, the police the first time we went down to that 
door. The first time he knocked he said: police. 


[Tr. 56] The Courr. Mr. McLaughlin, you are familiar with 
the Accrino case, aren’t you? 

Mr. McLavexuuin. The Accrino? 

The Courr. Yes. 


* * * * 


(Tr.57] Mr. McLaveHurn. The numbers case? 

The Courr. Yes, where it holds a breaking without a war- 
rant is illegal unless the officers not only identify themselves 
but make known the cause of their demands for entry. Do 
you know that case? 

Mr. McLavcHutn. Yes. 

The Court. Do you have some method of overcoming that 
obstacle? 

* * * * * 


The Court. The Miller case says: The Government agrees 
with the petitioner, that the validity of the arrest without 
warrant has been tested by the criteria identically with those 
embodied in 18 U.S.C. 3109, which deals with entry to execute 
a search warrant. That section provides that an officer exe- 
euting [Tr. 58] a search warrant may break open a door 
only after notice of authority and purpose he is denied ad- 
mittance. 

How do you get around that? 


* * * * * 


The Court. Well, do you feel that you have any law that 
you can present to me which will overcome the effect of those 
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two cases? If you have, I will give you a chance to look it 
up, of course. 

* 2 * * * 
[Tr. 59] The Courr. I mean the obstacle is that the officers 
on the testimony so far before me did not make known their 


purpose. 

The Supreme Court has said and the Court of Appeals has 
said, that is necessary, when breaking without a warrant. And 
even the breaking with a warrant, you have to do that, and 
they say the criteria is the same. 


Unirep States oF AMERICA v. Lewis L. WAYNE 
Criminal No. 594-60 
Proceedings Before Judge David A. Pine, May 8, 1961 


[Tr.3] The Courr. Well, suppose he says that when he went 
in that house he announced “Police,” and he announced the 
purpose of going in, can I believe him when three, four other 
witnesses said they did not announce the purpose? 


* * * * * 


(Tr. 4] The Court. Do you wish to argue the point in the 
light of the cases I cited Saturday? 

Mr. McLauGcHun. Well, no, I think it would be useless, 
Your Honor. 

The Court. I do too. 

Mr. McLauGuHutin. Yes. 

The Court. I will grant the motion to suppress. 
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